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DIN : 20220971MN0000111661

Brief facts of the case :-

M/s. Laxmi Enterprise, Branch Ser # 0, Khargate, Lathiya No Delo, Near

Vardhman Bank, Bhavnagar-364001 (hereinafter referred to as "the said exporter"),

holding I.E.C. No. ACAP 08969 Q and G.S.T. No.24 ACAPO 8969 Q lZOhasfiled Five

(05) Free Shipping Bills alongwith Tax Invoices, Packing List at I.C.D. Khodiyar (Customs

Station), for export of "Electric and Electronic Equipment (New Air Purifier for Power

plant & Factory)" to IWs. NOB-KEN AGENCY LTD., 54, GROI_IND FLOOR, BRONU

CRESCENT, APAPA-TIN CAN ISLAND, LAGOS-NIGERIA, NIGERIA, by classi$ing

the same under Customs Tariff Heading No. 8511 8000, through their Customs House

Agent [C.H.A.] IWs. Right Ship Agency, 9, Sukhsagar Complex, Usmanpura, Ahmedabad

(hereinafter referred to as "the said C.H.A.").

2. The said exporter has declared their cargo for export under Free Shipping Bills

without availing Drawback or M.E.I.S.; however was claiming refund of I.G.S.T. on these

goods. The details of Shipping Bills and other relevant documents are tabulated as under:-

Shippin
g Bill
No&
date

Unit
s/

Box
es

Net /
Gross

weight in
Kgs.

Invoice Value F.O.B. value
Amount of

I.G.S.T.
Paid

9364621

15.03.20
2l

Electric
and
Electroni
c

Equipme
nt (New
Air
Purifier
for
Power
plant &
Factory)

0l I 5.500/
23.500

Rs.8,66,400/-
(u.s.D. 12,000)

Rs. 8,55,570/-
(u.s.D. 11,850)

Rs.

2,42,5921-

9364590

15.03.20
2l

01
15.5001

23.500

Rs.8,66,400/-
(u.s.D. 12,000)

Rs.8,55,570/-
(u.s.D. 11,850)

Rs.

2,42,592/-

9364595

15.03.20
21

0l l 5.500/
23.500

Rs.8,66,400/-
(u.s.D. 12,000)

Rs.8,55,5701
(usD r r,850)

Rs.

2,42,592t-

9365426

15.03.20
2l

01
15.500/
23.500

Rs.8,66,400/-
(u.s.D. 12,000)

Rs.8,55,5704
(u.s.D. 11,850)

Rs.

2,42,s921-

9364458

r 5.03 .20
21

0l I 5.500/
23.500

Rs.8,66,400/-
(u.s.D. 12,000)

Rs.8,55,570/-
(u.s.D. r r,850)

Rs.
) a', <o)l-

Total 05
Rs. 43,32,000/- (U.S.D.

60,000)
Rs. 42,7 7,850 I - (U.S.D.

59.2s0)
Rs.

12,12,960/-

3. During the course of examination of goods mentioned in the Table above, it appeared

that the goods meant to be exported were highly overvalued therefore, services of

Empaneled Government Valuer, Shri Bhaskar G. Bhatt, B. G. Bhatt & Co. (herein after

referred to as "the Valuer") were availed for valuation of the above said goods /cargos. The

Valuer, vide report dated 23.03.2021, submitted that the item under export is HEPA type

air filter suitable for controlling emission of the surroundings either for inlet or outlet as

per the location of installation. Further, in the above report, it has been mentioned that the

export of similar item took place from Sahar Air Cargo, A.C.C. (Site ID: INBOM4), vide

Shipping Bill No. 9514545 Dt. 10.11.2020 to Lithuania, in which the F.O.B" declared was

U.S. $ 1,655 per Unit. The valuation, arrived at in the above report, is summari zed as under:

Page I of 18

Descripti
on of
goods



vlvl 0-32ltcD-KHD t o &Aft1Q/202 | -22

4. In view of the above, it appeared that the goods meant for export is overvalued with

an intention to avail Refund of I.G.S.T.at higher side. Thus, the above facts were

communicated to the said exporter and clarification was sought for but was not responded

by the said exporter. Therefore, the above mentioned five wooden boxes, containing cargo

meant for export, were placed under seizure under the provisions of Section 1 l0 read with

Section 1 13(i) of the Customs Act, 1962;vide Panchnama dt.27 .03.2021, under reasonable

belief that the goods were liable to confiscation under the provisions of the Customs Act,

i962. The seized goods/ cargo was handed over to the Warehouse-in-charge Shri

Jagdishchandra Vegda, Executive Commercial, C.O.N.C.O.R., I.C.D. Khodiyar for safe

custody, vide Suparatnama dt. 27.03.2021.

5. The said exporter had purchased the said goods from M/s. H.M. Enterprise, Plot

No. 283, Akshar Park Society, Kumbharwada, Bhavnagar; having G.S.T. No.

24CFWPK4342G1ZB. The said exporter has submitted corresponding purchase invoices

issued by IWs. H.M. Enterprise, Bhavnagar; detailed as under :

S.

N.
Shipping Bill

No.& date

Corresponding
Purchase Invoice

No.

Dt. of
Purchase
Invoice

Value as per Purchase
Invoice (including G.S.T. @

28o )
I 9364621 / 15.03.2021 TVt2 01.03.2021 Rs.9,10,464l-

2 93645901 15.03.2021 TI/14 01.03.2021 Rs.9,10,464l-
3 9364595 /ts.03.2021 TVI5 01.03.2021 Rs.9,10,464l-

4 936s426 /15.03.202r TU13 01.03.2021 Rs.9,10,464l-
5 9364458 / 15.03.2021 Tr/16 01.03.2021 Rs. 9,10,464l-

Total Rs. 45,52,320/-

6. In the course of fuither investigation, Summons were issued to the said exporter as

well as to his supplier i.e. IWs. H.M. Enterprise, Bhavnagar through registered post fbr

recording their Statements. These Summonses were returned undelivered by Postal

Department. Hence, theses Summonses were also served through the said C.H.A. to both

of them. However, neither the proprietor of the said exporter nor anyone from M/s. H.M.

Enterprise, Bhavnagar, appeared to get their Statements recorded. Further, no

communication was received from their side in this regard. Therefore, verification of the

premises of the exporter as well as his supplier was caused through the jurisdictional

Customs Division, Bhavnagar. The Customs Division, Bhavnagar, vide their letter No.

VIII/48-0l/PI Misc/21 -22 dt.27.04.2I, has reported that no such firms are existing at the

S.

N.
Shipping Bill

No & date

F.O.B. Value
declared by the

importer ru.S.D.)

Value certified
by the valuer

(u.s.D.)
Remarks

I 9354621 /
ts.03.2021

$ I 1,8s0 $ 1,65s

Import /Export data is explored and

C.N.F. value is given by the

empanelled Govt. Valuer.

2 9364590 /
ls.03.2021

$ I1,850 $ 1,655

J 9364595 I
15.03.2021

s I 1,850 $ 1,655

4 9365426 I
15.03.2021

$ I 1,850 $ 1,655

5 9364458 /
ts.03.2021

$ 11,850 $ 1,655

Total $ 59,250 $ 8,275

Page 2 of l8
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registered addresses. Thus, it appeared that these firms are existing only on paper, which

have no physical existence and are in operation only to defraud the public exchequer. It

appeared that M/s. H. M. Enterprise, Bhavnagar has issued bogus invoices to the said

exporter and the said exporter has availed this bogus I.T.C. on the basis of these invoices

and overvalued the goods to be expor.ted, with an intention to claim LG.S.T. refund on

higher side.

7. As a part of investigation, Statement of Sh. Padia Harshad Dalsukhbhai, Branch

Manager of IWs. Right Ship Agency (C.H.A.) was recorded on 16.07.2021, wherein he,

interalia, stated that :-

He is working with the said C.H.A. since 2014; IWs. Laxmi Enterprise, Bhavnagar

has never contacted him directly for export of their consignment; he got this client

through his employee Sh. Santosh Prasad; he got the documents in hard copy from

his employee Sh. Santosh Prasad for filing the Shipping Bills of the said exporter;

that he is already aware of the provisions of the Customs House Agent Licensing

Regulations and assured that they have followed the regulations to the best of their

knowledge; he has no contact with the said exporter or its Proprietor Sh. Ram

Nagjibhai Odedra; all Summons related to the said exporter and IWs. H.M.

Enterprise, Bhavnagar have been served through Whatsapp messenger of his

employee Sh. Santosh Prasad to Whatsapp messenger of the proprietor of the said

exporter; no fees was agreed for this export consignment; the said exporter had

contacted through his employee Sh. Santosh Prasad; no correspondence was done

by him directly with the said exporter; he do not know the said exporter personally

and have never met them personally; on being receipt of the query regarding

assessment value from the Department, he informed the same to the said exporter

and accordingly they have supplied copy of purchase order, E-way bill; he perused

the Chartered Engineer's Certificate dated 23.03.2021 in this regard; he was not

aware of the goods being overvalued and exported; the documents filed by him in

Customs Department on the basis of the documents such as Invoice-cum-packing

list and G.S.T. Invoice, photocopy of Aadhar Card, P.A.N. card, copy of G.S.T.

registration, I.E.C. and Purchase Invoices received from their employee Sh.

Santosh Prasad; they have not done anything to veriff antecedent; they have not

verified address and antecedents ofthe exporter.

8. Further, Statement of Sh. Santosh Prasad, Employee of IWs. Hadi Logistics

(Forwarder of the said C.H.d.) was recorded on 06.08.2021, wherein he, interalia, stated

that:-

he is employee of IWs. Hadi Logistics, which is one of the forwarders of the said

C.H.A.; he is handling the documentation work with C.O.N.C.O.R. and the said

C.H.A.; he is working with Hadi Logistics since 2015;he came in contact with the

Page 3 of 18
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said exporter and furnished the letter of Authorization given by the said exporter

to their company in matters related to Import-Export from I.C.D. Khodiyar,

Ahmedabad and more particularly for filling of Shipping Bill Nos. 9364621,

9364590, 9364595, 9365426 and 9364458, all dated 15.03.2021; Sh. Ram

Nagiibhai Odedra, proprietor of the said exporter had contacted him directly for

export of their consignment from I.C.D. Khodiyar; he got one set of documents in

hard copy from Sh. Ram Nagjibhai Odedra and afterwards, one set of documents

received in soft copy for filing of Shipping Bills through the said C.H.A.; copy of

the authority letter was also given by him; he has no contact with the said exporter

or its Proprietor; he never met him earlier for any maffer; this is the very first

consignment he has got for clearance; all Summons related to the said exporter and

IWs. H. M. Enterprise, Bhavnagar have been served through his Whatsapp

messenger to Sh. Ram Nagjibhai Odedra on his Whatsapp messenger; there was no

agreed fees for clearance of this export consignment; it is decided that they will pay

in-between after clearance of the consignment; all necessary documents i.e., G.S.T.

registration copy, invoice, tax invoice, packing list, Authority letter, copy of Aadhar

card and P.A.N. card, purchase invoice, I.E.C. copy, A.D. code letter of Bank of

Baroda, have been given by Sh. Ram Nagjibhai Odedra, the proprietor of M/s.

Laxmi Enterprise; to him in hard copy; they have also sent one set of these

documents through E-mail to IWs. Hadi Logistics; he do not know the exporter

personally and never met before; he was not aware of the goods being overvalued

and exported; he has not done anything to verifi antecedents ofthe said exporter

nor its proprietor Sh. Ram Nagjibhai Odedra; he has not physically verified the

address of the premises as Bhavnagar is far away from Ahmedabad.

9. In this connection, provisions of Section 95 of the Finance Act, 2021, through

which Sec 113 (a) has been inserted in the Customs Act,1962, are relevant. In the present

case, it appeared that the said exporter has over valued the goods to be exported and filed

Shipping Bills for the same with an intention to claim refund of I.G.S.T. on higher side.

Further, the exporter has also claimed benefit under RoDTEP scheme in the Shipping Bills,

on inflated value of goods to be exported. It appeared that the act of the said exporter has

resulted into a wrongful claim as defined under Section 113(a) of the Customs Act,7962.

As a result, it appeared that the goods being exported are liable for confiscation under

Section 1 13(a) of the Customs Act, 1962 and thus, also rendered the said exporter liable

for penal action under Section 114(iiD of the Customs Act,1962.

10. It appeared that as per the Valuer's report, the value of the goods in question is

U.S. $ 8,2751-, whereas the exporter has declared the value to be U.S. $ 59,2501. The

contemporary export data of similar goods exported from A.C.C., Sahar, Mumbai also

conclusively proves that the exporter has deliberately overvalued the impugned goods

intended for export and declared a highly inflated value in the above referred Shipping

Page 4 of l8
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Bills. Thus, it appeared that the said exporter consciously evolved this whole racket of

exporting the overvalued goods and attempting to get illegal refund of Integrated Goods &

Service Tax of Rs. 12,72,960/-. This act of omission on the part of the said exporter has

rendered the goods to be exported liable for confiscation under Section 113(i) and 113 (a)

of the Customs Act,7962 and thus, also rendered the said exporter liable for penalty under

Section I l4(iii) of the Customs Act, 1962. Further, the said exporter has made false

declaration in respect of valuation of the goods meant for export and declared a highly

inflated value in the Shipping Bills with intent to claim benefit of I.G.S.T. refund at higher

side and have thus also rendered themselves liable for penal action under Section 114AA

of the Customs Act,1962.

1 1. It appeared from the investigation that to export the overvalued goods with an

intention to avail bogus refund of Integrated Goods & Services Tax (LG.S.T.), they have

divided their shipment into five parts and filed five Shipping Bills to camouflage it from

the sight of Customs. Further, it is a fact on record that despite being summoned, they had

avoided being part of the investigation. Thus, it appeared that they had malafide motives.

In view of above, it appeared that M/s. Laxmi Enterprise, Bhavnagar have rendered

themselves liable for penal action under Section 1 14 and Section I 14AA of the Customs

Act, 1962. Sh. Ram Nagjibhai Odedra, Proprietor of the said exporter firm, did not appear

for deposing his Statement. Sh. Padia Harshad Dalsukhbhai, Branch Manager of C.H.A.

M/s. Right Ship Agency, has submitted in their Statement Dt. 16.07.2021 that they have

communicated all Summons through Whatsapp messenger / E-mail to the said exporter

M/s. Laxmi Enterprise, Bhavnagar and M/s. H.M. Enterprise, Bhavnagar but they were not

responding to the Department. From the above discussion, it appeared that the exporter has

made false declaration by overvaluing the goods intended for export and declared a highly

inflated value in the Shipping Bills with an intention to claim benefit of higher amount of

LG.S.T.. Thus, it appeared that they were consciously involved in this whole racket of

exporting the overvalued goods and. attempting to get illegal refund of Integrated Goods

&Service Tax of Rs. 12,12,9601-. In view of the above, the goods, seized vide Panchnama

dated 27 .03.2027, is liable for confiscation under Section I 13(i) of the Customs Act, 1962,

and such an act on the part of the Sh. Ram Nagjibhai Odedra, Proprietor also rendered

himself liable for penal action under Section I l4(iii) of the Customs Act,1962 and Section

l l4AA of the Customs Act,1962.

12. From the discussion in foregoing paras, it appeared that Sh. Padia Harshad

Dalsukhbhai of M/s. Right Ship Agency, has attempted to abet an act which render goods,

intended for export, liable for confiscation under Section 113 of the Customs Act, 1962.

For such an act, he has rendered himself liable for penal action under the provisions of the

Customs Act,1962.

Page 5 of l8
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13. From the discussion in foregoing paras, it appeared that Sh. Santosh Prasad of M/s.

Hadi Logistics, has attempted to abet an act which render goods intended for export, liable

for confiscation under Section 113 of the Customs Act, 1962.For such an act, he has

rendered himself liable for penal action under the provisions of the Customs Act,1962.

14. In view of Section 124 of the Customs Act, 1962, Mls. Laxmi Enterprise,

Bhavnagar-364001;were called upon to show cause to the Additional Commissioner of

Customs, Ahmedabad in charge of I.C.D. Khodiyar, as to why:

(a) The value declared by the exporter in the Shipping Bills to the tune of Rs.

43,32,0001- should not be rejected in terms of the provisions of Section 14 of the

Customs Act, 1962 read with the provisions of Rule 8 of the Customs Valuation

(Determination of Value of Export Goods) Rules, 2007;

(b) The value worked out by the Government approved Chartered Engineers,

amounting to U.S. $ 8,2751- should not be accepted for the purpose of the valuation

of the goods intended for export, in terms of the provisions of Section 14 of the

Customs Act, 1962 read with the provisions of Rule 4 and Rule 6 of the Customs

Valuation (Determination of Value of Export Goods) Rules, 2007;

(c) Goods intended for export, having declared F.O.B. value of Rs.43,32,000/- and

involving illegal refund of Integrated Goods & Services Tax amounting to Rs.

12,12,9601-, should not be held liable for confiscation under Section ll3(i) and

Section 113(a) of the Customs Act,1962;

(d) Penalty under Section 114(iii) of the Customs Act,7962 should not be imposed on

M/s. Laxmi Enterprise, for rendering the goods appearing at (a) above liable for

confiscation; and

(e) Penalty under Section l l4AA of the Customs Act,7962 should not be imposed on

M/s. Laxmi Enterprise as discussed herein above.

(f) Penalty under Section 114(iii) of the Customs Act, 1962 should not be imposed

upon Shri Ram Nagiibhai Odedra, proprietor of M/s. Laxmi Enterprise, for

rendering the goods appearing at (a) above liable for confiscation;

(g) Penalty under Section l14AA of the Customs Act, 1962 should not be imposed

upon Shri Ram Nagiibhai Odedra, proprietor of M/s. Laxmi Enterprise, as

discussed herein above.

1 5. Sh. Harshad Padia, Branch Manager, M/s. Rightship Agency as well as Partner

of M/s. Hadi Logistics, Ahmedabad; was called upon to show cause to the Additional

Commissioner of Customs, Ahmedabad, as to Penalty under Section 114(iii) and l l4AA

of the Customs Act, 1962 should not be imposed on him.

16. Sh. Santosh Prasad, employee of M/s. Hadi Logistics, Ahmedabad; was called

upon to show cause to the Additional Commissioner of Customs, Ahmedabad, as to why

Page 6 ol'l8
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Penalty under Section 1 14(iii)and Section I 14AA of the Customs Ac! 1962 should not be

imposed on him.

Defense Reply :-

17. Vide letter dt. 02.10.2021, received on 12.10.2021, Sh. Santosh Prasad, employee

of M/s. Hadi Logistics, Ahmedabad; submitted that there is not a single allegation against

him on the point that he had knowledge of the over-valuation done by the exporter and he

had knowingly supported the exporter to declare higher price of the goods with an intention

to get some undue benefit. The important facet of Section 1 l4AA is that the person should

have knowledge or should have intentionally done the act so as to be penalized under such

Section. In the entire S.C.N., there is no evidence which the Department has relied upon to

prove that he had knowledge of the. over-valuation of the goods and such act was done

intentionally by him.

18. It is a settled legal position that a person can not be penalized merely based on

assumptions and presumptions and since penalty is quasi criminal in nature, a person's

intention and knowledge are very important points which are to be proved by the

Department positively so as to impose even a token of penalty. In the present case, there is

no evidence which has been furnished against him to prove that he had knowledge of the

over valuation and he had intentionally done an act, abetted an act or omitted to do an act

so as to penalize him under Section 114AA. The Department has not even proven beyond

reasonable doubt that there was actually a deliberate act or omission on his part which

rendered the goods liable for confiscation under Section i i3. Any act or omission, which

allegedly rendered the goods liable for confiscation, has been made by the exporter and not

by him. The S.C.N. has nowhere shown that what act or omission he had committed so as

to render the goods liable for confiscation. The allegation is not supported by any facts and

the same is completely based on assumptions and presumptions.

19. In order to show that a person has actually attempted to abet an act or to commit an

act, positive evidence is to be shown that what motive would such person have to do an act

or omission. However, in this case, other than mere allegation without any supported

cogent evidence, nothing has been levelled against him and hence such allegation in itself

being baseless, no penalty can be imposed on him under Section 114(iii) or 114AA of the

Customs Act,1962.

20. He was completely unaware about the over valuation which was done by the

exporter and he had recommended M/s. Rightship Agency to act as C.H.A. for the exporter,

under a bona fide belief. He never had any connection with the exporter in the past and this

was the first consignment which was brought by the exporter to him since they required

services of a Custom House Agent, he had, under bonafide belief, recommended such work

to M/s. Rightship Agency.

Pagc 7 ol I8
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21

A,

B.

C.

D.

He relied upon following judgments in support of his defense :-

M/s. Standard Pencil P. Ltd. (1996 (86) ELT 245)

M/s. Kamdeep Marketing P. Ltd. (2004 (165) ELT 206)

M/s. T. S. Makkar (2014 (312)ELT 421)

IWs. Hindustan Steel Ltd. (l978ELT (Jl59))

22. Vide letter dt.02.10.2021, received on 12.10.2021, Sh. Harshad Padia, Branch

Manager of M/s. Rightship Agecny, Ahmedabad; submitted that the S.C.N. has allegcd

that he being the Branch Manager of M/s. Rightship Agency, have abetted the act of over

valuation of the exported goods and that such over valuation has rendered the goods liable

for confiscation under Section 113 of the Customs Act, 1962 and that for such reason, he

is liable for penal action under the provisions of the Customs Act,1962.

23. Similar allegations have also been made on Sh. Santosh Prasad who is an employee

of M/s. Hadi Logistics, Ahmedabad and who is also the person who had recommended

M/s. Rightship Agency to provide C.H.A. services to the exporter. The S.C.N. has also

taken note of the fact that Sh. Santosh Prasad of IWs. Hadi Logistics had provided reference

of the exporter to M/s. Rightship and that he was also one of the partners in M/s. Hadi

Logistics.

24. He submitted that there is not a single allegation against him on the point that he

had knowledge of the over-valuation done by the exporter and he had knowingly supported

the exporter to declare higher price of the goods with an intention to get some undue

benefit. Section 1 14AA specifies that if a person knowingly or intentionally makes, signs

or uses, or causes to be made, signed or used, any declaration, statement or document which

is false or incorrect in any material particular then such person is liable to be penalized.

The important facet of Section 1 14AA is that the person should have knowledge or should

have intentionally done the act so as to be penalized under such Section. In the entire

S.C.N., there is no evidence which the Department has relied upon to prove that he had

knowledge of the over-valuation of the goods and such act was done intentionally by him.

25. It is a settled legal position that a person can not be penalized merely based on

assumptions and presumptions and since penalty is quasi criminal in nature, a person's

intention and knowledge are very important points which are to be proved by the

Department positively so as to impose even a token of penalty. In the present case, there is

no evidence which has been furnished against him to prove that he had knowledge of the

over valuation and he had intentionally done an act, abetted an act or omitted to do an act

so as to penalize him under Section 114AA. The Department has not even proven beyond

reasonable doubt that there was actually a deliberate act or omission on his part which

rendered the goods liable for confiscation under Section 113. Any act or omission, which

allegedly rendered the goods liable for confiscation, has been made by the exporter and not
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by him. The S.C.N. has nowhere shown that what act or omission he had committed so as

to render the goods liable for confiscation. The allegation is not supported by any facts and

the same is completely based on assumptions and presumptions.

26. In order to show that aperson has actually attempted to abet an act or to commit an

act, positive evidence is to be shown that what motive would such person have to do an act

or omission. However, in this case, other than mere allegation without any supported

cogent evidence, nothing has been levelled against him and hence such allegation in itself

being baseless, no penalty can be imposed on him under Section 114(iii) or 114AA of the

Customs Act,1962.

27. He had received a contract for acting as a C.H.A. for the exporter which was

recommended to him by Sh. Santosh Prasad of M/s. Hadi Logistics. Sh. Santosh Prasad

has also, in his Statement, stated that he gave such contract to him and even he was not

aware about the antecedents or activities undertaken by the exporter. He also stated that he

did not have any contract with the exporter and had never met him earlier for any matter

and this was the first time he decided to work with the exporter.

28

A.

B.

C.

D.

He relied upon following judgments in support of his defense :-

M/s. Standard Pencil P. Ltd. (1996 (86) ELT 245)

M/s. Kamdeep Marketing P. Ltd. (2004 (165) ELT 206)

M/s. T. S. Makkar (2014 (312)ELT 427)

M/s. Hindustan Steel Ltd. (1978 ELT (J159))

29. M/s. Laxmi Enterprise and his proprietor did not file / submit any defense written

reply in the matter.

Personal Hearing :-

30. P. H. in the matter was fixed.on 16.08.2022but none of the noticees attended the

P. H. Next P. H. in the matter was fixed on22.A8.2022but none of the noticees attended

the P. H. Next P. H. in the matter was fixed on31.08.2022.

30.1 Sh. Harshad Padia, Br. Manager of M/s. Rightship Agency (C.H.A.), attended the

P, H. on 31.08.2022. He re-iterated his written submission, as detailed herein above. He

requested to take lenient view in the matter.

30.2 Sh. Santosh Prasad, Employee of M/s. Hadi Logistics (Freight Forwarder), attended

the P. H. on 31.08.2022. He re-iterated his written submission, as detailed herein above.

He requested to take lenient view in the matter.

30.3 No one, representing M/s. Laxmi Enterprise or Sh. Ram Nagjibhai Odedra,

appeared for P. H. in spite of three opportunities were given to them.
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30.4 Hence, I take up the adjudication of the case on ex-parte basis as far as M/s. Laxmi

Enterprise and Sh. Ram Nagjibhai Odedra, are concemed. I also find that both of them did

not file any defense reply to the S.C.N.

Discussion and findings :-

31, I have carefully gone through the facts of the case, written as well as oral

submissions made by the notices as detailed in para 31 and evidences available on the

record.

32. The issues to be decided before me are whether :-

(a) The value declared by the exporter in the Shipping Bills, to the tune of Rs.

43,32,0001- should be rejected in terms of the provisions of Section 14 of the

Customs Act, 1962 read with the provisions of Rule 8 of the Customs Valuation

(Determination of Value of Export Goods) Rules, 2007 or otherwsie;

(b) The value worked out by the Government approved Chartered Engineers,

amounting to U.S. $ 8,2751- should be accepted for the purpose of the valuation of

the goods intended for export, in terms of the provisions of Section 14 o1'the

Customs Act, 1962 read with the provisions of Rule 4 and Rule 6 of the Customs

Valuation (Determination of Value of Export Goods) Rules, 2001 or otherwise;

(c) Goods intended for export, having declared F.O.B. value of Rs. 43,32,0001- and

involving illegal refund of Integrated Goods & Services Tax amounting to Rs.

72,72,9601-, should be held liable for confiscation under Section I l3(i) and Section

113fia) of the Customs Act,1962 or otherwise;

(d) Penalty under Section 1 14(iii) of the Customs Act,1962 should be imposed on M/s.

Laxmi Enterprise, for rendering the goods appearing at (a) above liable for

confiscation or otherwise; and

(e) Penalty under Section I l4AA of the Customs Act,1962 should be imposed on M/s.

Laxmi Enterprise as discussed herein above or otherwise.

(f) Penalty under Section 1 l4(iii) of the Customs Act, 1962 should be imposed upon

Shri Ram Nagiibhai Odedra, proprietor of M/s. Laxmi Enterprise, for rendering

the goods appearing at (a) abo.ve liable for confiscation or otherwise;

(g) Penalty under Section l14AA of the Customs Act, 1962 should be imposed upon

Shri Ram Nagiibhai Odedra, proprietor of M/s. Laxmi Enterprise, as discussed

herein above, or otherwise.

(h) Penalty under Section 114(iii) and l14AA of the Customs Act,l962 should be

imposed on Sh. Harshad Padia, Branch Manager, M/s. Rightship Agency as well

as Partner of M/s. Hadi Logistics, Ahmedabad or otherwise
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(i) Penalty under Section 114(iii) and l l4AA of the Customs Act,7962 should be

imposed on Sh. Santosh Prasad, employee of M/s. Hadi Logistics, Ahmedabad or

otherwise.

33. Now, I take up the issues involved for discussion. The fact about the goods under

export, as mentioned in Table at Para No. 02 above, by the exporter, is not in dispute. I find

that the said exporter had presented relevant documents, along with goods, at the time of

exportation of the goods at the station. The goods were for export under Free Shipping

Bills, without availing Drawback or M.E.LS.. However, it was under claim of refund of

I.G.S.T.. This fact is also not in dispute.

34. I find that during the course of assessment of the Shipping Bills, it was found that

the goods were highly over-valued. Hence, the goods were got evaluated by the Govt.

approved Engineer Mr. Bhaskar Bhatt. I find that the report of the valuer has categorically

stated that the goods were over-valued. This has reinforced the Department to raise the

doubt on the declared value of the export goods as the same was significantly higher

compared to the market value of the goods of the same kind and quality at the time of

export, as provided in Explanation I of Rule 8 of the Customs Valuation (Determination

of value of export) Rules, 2007 .

35. I find that value of the goods arrived at by the valuers are as under :_

S.

N.
Shipping Bill
No. & date

F.O.B. Value declared
by the importer (U.S.D.)

Value certified by
the valuer (U.S.D.) Remarks

1 936462t I ls.03.202r $ l 1,850 $ 1,655 Import / Export data
is explored and
C.N.F. value is

given by the
empanelled Govt.

Valuer.

2 9364s901 15.03.2021 $ I1,850 $ l,6ss
J 9364595 I 15.03.2021 $ I 1,850 $ 1,6s5

4 9365426 t 15.03.2021 $ I 1,850 $ 1,655

5 9364458 I 15.03.2021 $ r 1,850 s l,6ss

Total $ 59,250 $ 8,275

36. From the above, it is crystal clear that it is a case of issuance of over-valued G.S.T.

invoices and further encashment of the same by over-valuation of the export goods and

taking higher I.G.S.T. refund by the Noticee.

38. As alleged in the S.C.N., the goods involved, were purchased by the exporter from

M/s. H. M. Enterprise, Bhavnagar, as detailed herein below :-

Shipping Bill
No. & date

Corresponding
Purchase Invoice No.

Dt. of Purchase
Invoice

Value as per Purchase
Invoice (including G.S.T. @

28%) (Rs.)
936462t I
ls.03.2021

Tvt2 01.03.2021 Rs. 9,10,4641
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sought from them, the said goods were placed under seizure vide Panchnama dt.

27 .03.2021.
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2 9364590 I
15.03.2021

Tllt4 0t.03.202t Rs.9,10,4641

-t 9364595 I
15.03.2021

TI/I5 0t .03.2021 Rs. 9,10,4641-

4 9365426 I
15.03.2021

TI/I3 01.03.2021 Rs. 9,10,4641-

93644s8 I
15.03.2021

Tv16 01.03.202r Rs.9,10,464l-

Total Rs. 45,52,320/-

39. I find that during the further course of investigation, the exporter as well as his

supplier were issued with Summons to remain present to submit their clarification /

evidences but they did not respond. Consequently, the verification of the premises of the

exporter as well as his supplier was caused through jurisdictional C.G.S.l'. authorities at

Bhavnagar. I find that the C.G.S.T. authorities at Bhavnagar had reported that both of these

firms were non-existent. From this, it transpires that both the above firms were existing or-r

paper only and had no physical existence. M/s. H. M. Enterprise, Bhavnagar had issued

bogus invoices to the said exporter and in turn, the said exporter had availed bogus I.T.C.

on the basis of invoices issued by M/s. H. M. Enterprise. Subsequently, the exporter over-

valued the goods for export with an intention to claim I.G.S.T. refund on higher side.

40. I find that the said exporter had remained silent about the fact of over-valuation of

the goods since presentation of the goods for export till the process of adjudication was

taken up. In fact, by not appearing to depose their Statement or for Personal Hearing and

by non-filing any reply to the Show Cause Notice, they have accepted their mala-fide

intention behind this whole episode and have implicitly accepted the allegations made in

the Show Cause Notice.

41. Before accepting the valuation of the goods done by the Valuer, I have carefully

gone through the provisions of Customs Valuation (Determination of Value of Export

Goods) Rules, 2007 . As per Rule 8 ibid, when the proper officer has reason to doubt the

truth or accuracy of the value declared in relation to any export goods, he may ask the

exporter of such goods to furnish fuither information including documents or other

evidence and if, after receiving such further information, or in the absence of a response of

such exporter, the proper officer still has reasonable doubt about the truth or accuracy of

the value so declared, the transaction value shall be deemed to have not been determined

in accordance with sub-rule (l) of rule 3.

42. i find that the value declared by the exporter was not fair and the query raised in

this regard also remained un-answered by them. Hence, the value declared by the exponer

can not be considered as transaction value of the goods to be exported and liable to be

rejected under Rule 8 ibid.

43. I find that if the transaction value shall be deemed to have not been determined in

accordance with Rule 3 ibid, the value shall be determined by proceeding sequentially
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through Rule 4 to 6 ibid. I find that the value of the goods can not be determined under

Rule 4 as the comparative data for similar / identical goods exported are not available.

Similarly, the value of the goods can not be determined under Rule 5 also as the data

regarding cost of production, other charges and profit margin are not available for

computation. Hence, in the present case, the value can be determined under Rule 6 using

reasonable means consistent with the principal of general provisions of these Rules.

44. In view of the above discussion, I have reason to believe that the exporter has over-

valued the goods under export and declared inflated value in the Shipping Bills f,rled by

them with an intention to claim refund of I.G.S.T., unduly on higher side. Hence, I agree

with the value of the goods determined under Certificate dt. 23.03.2021 issued by Govt.

approved valuer, Sh. B. G. Bhatt and the same is acceptable in the present case, in terms

of the provisions of the said Rules and the value declared by the exporter is liable to be

rejected.

Confiscation of Goods :-

45. The exporter of any goods,. while presenting a Shipping Bill, shall make and

subscribe to a declaration as to the truth of its contents. In the instant case, it has been found

that the export goods are highly over-valued and hence the provisions of Section 50 of the

Customs Act, 1962, are contravened. Further, Section I l3(i) ibid provides that any goods

entered for exportation, which do not correspond in respect of value or in any material

particular with the entry made under the Act, is liable for confiscation. In the instant case,

the declared F.O.B. value of the goods involved in the concerned Shipping Bills is Rs.

43,32,0001- whereas the re-determined value comes to U.S.D. 8,2751- (Rs. 5,97,455/-).

Therefore, for this omission and commission on the part of the exporter, provisions of

Section 1 l3(i) arc attracted and the goods detailed in Table atPara 01 above, are rendered

liable for confiscation under the said provisions of the said Act. The exporter has also

claimed benefit under RoDTEP scheme in the Shipping Bills, on inflated value of the goods

to be exported. The act of the said exporterhas resulted into awrongful claim as defined

under Section ll3(ja) of the Customs Act, 1962. Thus, the goods are also liable for

confiscation under Section 113(ja) of the said Act.

46. I also rely on few judgments for my above findings. In the case of CCE, Mumbai

vs. Multimetal Ltd. - 2002(144) ELT 574 (Tri-Mumbai), it was held that when mis-

declaration is established, goods are liable for confiscation irrespective of whether there

was malafide or not. This case has been upheld by the Apex Court in 2003 (151) ELT

A.30e(sc).

47. The above position gets substantiated by following case laws :-

(i) Pregna Intl. Ltd. Vs. Commr. of Customs (ACC & Exprt), Mumbai - 2010 -
(262) ELr (3e1)
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(ii) R D Metal & Co. vs. Commr. of Customs, Kandla - 2008(238) ELT 464 (Tri-

A'bad)

(iii) Commr. of Customs, Amritsar vs. Amar tex Inds Ltd. - 2009(240)ELT 152.

48. As the impugned goods are found to be liable to confiscation under Sectionl l3(i)

& 113(a), I find it necessary to consider as to whether redemption llne under Section

i25(1) is liable to be imposed in lieu of confiscation in respect of the export goods. The

Section 125(l) of the Customs Act, 1962; reads as under :-

" 125. Option to pay fine in lieu of confiscation.-

(l) Whenever confiscation of any goods is authorised by lhis Act,
the fficer adjudging it may, in the case of any goods, the
importation or exportation whereof is prohibited under this Act or
under any other low for the time being in force, and shall, in the
case of any other goods, give to the owner of the goods I [or; where
such owner is not known, the person from whose possession or
custody such goods hqve been seized,J an option to pcty in lieu of
confiscation such fine as the said fficer thinlcs fit... "

49. In view of the above, I find that redemption fine under Section 125(1) of the

Customs Act, I 962 is liable to be imposed in lieu of confiscation in respect of the export

goods.

Penal action against M/s. Laxmi Enterprise, Bhavnagar :-

50. For omission and commission narrated herein above, on the part of the said

exporter, have rendered themselves liable for penal action under Section 114(iii) and

I l4AA of the Customs Act,7944.

50.1. Section 114 of the Act reads as under :-

" 1 14. Penalty for attempt to export goods improperly, etc. - Any person who, in
relation to any goods, does or omits to do any act whtch act or omission would
render such goods liable to confiscation under section ll3, or abets the doing or
omission of such an act, shall be liable, -
(i) in the case of goods in respect of which any prohibition is inforce under
this Act or any other law for the time being in force, to a penalty [not exceeding
three times the value of the goods as declared by the exporter or the value as

determined under this ActJ, whichever is the greater,'

[(ii) in the case of dutiable goods, other than prohibited goods, subject to lhe
provisions of section ll4A, to a penalty not exceeding ten per cent. of the duty
sought to be evaded or five thousand rupees, whichever is higher :

Provided that where such duty as determined under sub-section (8) of section 28
and the interest payable thereon under section 28AA is paidwithin thirty days from
the date of communication of the order of the proper fficer determining such duty,

the amount of penalty liable to be paid by such person under this section shall be

twenty-five per cent. of the penalty so determined;J

[(iii) in the case of any other goods, to a penalty not exceeding the value of the
goods, as declored by the exporter or the value as determined under this Acl,
whichever is the greater.J
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50.2 I find that the exporter has'deliberately and knowingly entered the goods for

exportation which were highly over-valued with an intention to avail illegal benefit of

I.G.S.T. refund. This rendered the said goods liable for confiscation and thus, consequently

they have rendered themselves liable for penal action under the Section I 14 of the Customs

Act,1962.

50.3 Section I 14AA of the Customs Act, 1962 reads as under :-

" 1 14AA. Penalty for use of false and inconect material.-lf a person
knowingly or intentionally makes, signs or uses, or causes to be made,
stgned or used, any declaration, statement or document which is false or
incorrect in any material particular, in the transaction of any business for
the purposes of this Act, shall be ltable to a penalty not exceedingfive times
the value of goods. "

50.4 I find that the exporter has deliberately and knowingly over-valued the goods under

export. Thus, declaration in respect of export goods was incorrect in material particulars

and consequently have rendered themselves liable for penal action under Section 114AA of

the Customs Act, 1962.

Penal action against Sh. Ram Nagiibhai Odedra, Bhavnagar :-

51. I find that Sh. Ram Nagjibhai Odedra is the proprietor of M/s. Laxmi Enterprise,

Bhavnagar and he had floated the said fictitious firm to defraud the exchequer. He was the

kingpin and mastermind behind the whole episode of attempting export of the goods which

was highly over valued and thereby claiming I.G.S.T. refund on extreme higher side.

Further, he remained in obscurity and neither joined the investigation nor he current

adjudication procedure. This proves his mala fide intention beyond doubt.

52. I find that he had produced invoices of purchase of export goods, issued by the firm,

which was also fictitious and non-existent. Thus, he hatched this entire conspiracy of

purchasing goods and availing Input Tax Credit on the same and thereafter exporting the

same by over-valuing the same to claim export benefits. Thus, he has rendered himself

liable for penal action under Section 1 14(iii) for rendering the goods liable for confiscation.

Further, he knowingly and intentionally made and induced to make documents which were

false or incorrect in material particulars and hence has rendered himself liable for penal

action under Section 114AA of the iustoms Act,1962.

Penal action against Sh. Harshad Padia, Br. Manager, M/s. Rightship Agency,
Ahmedabad:

53. I find that through his written submissions, he tried to prove that his actions were

innocuous and also tried to prove that S.C.N. and charges framed thereunder are false and

void. He placed reliance on various judgments to defend himself and to plead innocent.
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53.1 I find that in his Statement, he had categorically stated that he did not know any

details about the exporter and had never met him personally. This is nothing bu1 non-

exercise of due diligence. Being a representative of Custom Broker, he was supposed to

ensure bonafides of the exporter. This proves sheer carelessness on his part. Further, he

placed blind trust on Sh. Santosh Prasad and presented the Shipping Bills alongwith goods

before the Customs without ensuring their bonafides and veracity of the goods, in all

respects. Thus, Sh. Harshad Padia rendered the export goods liable for confiscation and

consequently rendered himself liable for penal action under Section 1 14(iii) of the Customs

At,1962.

53.2 I find that Sh. Harshad Padia was in the knowledge of the facts that the export goods

covered under the impugned Shipping Bills were over-valued as discussed hereinabove.

Thus, he knowingly involved himself in the conspiracy hatched by the exporter and he

facilitated the attempt for clearance of export goods. Therefore, the case laws relied upon

by him are not applicable in the instant case and I hold that for his acts of omission and

commission, he has rendered the export goods liable for confiscation under Section I l3(i)

& 0a) and consequently rendered himself liable for penal action under Section 114(iii) of

the Customs Act, 1962. Further, for not veriffing the export documents presented to them

by the mediator, his complicity in the said over-valuation ofthe export goods to avail higher

I.G.S.T. refund can not be ruled out and I hold that he is liable for penal action under

Section 114AA of the Customs Act,1962.

Penal action against Sh. Santosh Prasad, employee M/s. Hadi Logistics:

54. Sh. Santosh Prasad had came in to contact with the said exporter and without

veriffing the antecedents of the exporter or without ensuring the genuineness of the

exporter, he performed a job of mediator and made way for filing of the Shipping Bills

through C.H.A. He was required to act more diligently in this case as the exporter was new

for him and he had no prior experience ofthe said exporter. I find that the plea advanced

by Sh. Santosh Prasad is nothing but an afterthought. Thus, Sh. Santosh Prasad rendered

the export goods liable for confiscation and consequently rendered himself liable for penal

action under Section 1 14(iii) of the Customs At,7962. Further, for not verifring the export

documents presented to them by the exporter, his complicity in the said over-valuation of

the export goods to avail higher I.G.S.T. refund can not be ruled out and I hold that he is

liable fbr penal action under Section 114AA of the Customs Act,1962.

55. Last but not the least, by remaining silent and not participating in the adjudication

process, M/s. Laxmi Enterprise, the exporters, have not only proved their malafide

intention but have also implicitly approved the acts of omissions and commissions

committed by Co-noticees.

56. In view of the above discussion and findings, I pass the following Order :-
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ORDER

1. I reject the value declared by the exporter in the Shipping Bills to the tune of Rs.

43,32,0001-, in terms of the provisions of Section 14 of the Customs Act,1962 rcad

with the provisions of Rule 8 of the Customs Valuation (Determination of Value of

Export Goods), Rules, 2007;

2. I accept and fix the value, worked out by the Govt. approved Chartered Engineer,

to U.S. $ 8,2751- (Rs. 5,97,4551) for the purpose of the valuation of the goods

intended for export, in terms of the provisions of Section 14 of the Customs Act,

1962 read with the provisions of Rule 4 and Rule 6 of the Customs Valuation

(Determination of Value of Export Goods) Rules, 2007;

3. I order the confiscation of goods attempted to be exported by M/s" Laxmi

Enterprise, Bhavnagar (as per Table atPara 02 above), having a declared F"O.B.

Value of Rs. 43,32,0001-, under Section 113(i) and Section I l3(a) of the Customs

Act, 1962.1 allow the exporter to redeem the same on payment of redemption fine

of Rs. 13,00,000/- under Section 125 of the Customs Act,7962.

4. I impose a penalty of Rs. 4,00,0001- on M/s. Laxmi Enterprise, Bhavnagar, under

Section 114(iii) of the Customs Act,1944.

5. I impose a penalty of Rs. 4,00,000i- on IWs. Laxmi Enterprise, Bhavnagar, under

Section 114AA of the Customs Act,1944.

6. I impose apenalty of Rs.4,00,000/- on Sh. RamNagjibhai Odedra, proprietor of

M/s. Laxmi Enterprise, Bhavnagar, under Section 114(iii) of the Customs Act,

t944.

7. I impose a penalty of Rs. 4,00,000/- on Sh. Ram Nagjibhai Odedra, proprietor of

M/s. Laxmi Enterprise, Bhavnagar, under Section 114AA of the Customs Act,

1944.

8. I impose a penalty of Rs. 2,00,0001- on Sh. Harshad Padia, M/s. Rightship Agency,

Ahmedabad, under Section 114(iii) of the Customs Acl,1944.

9. I impose a penalty of Rs. 2,00,0001- on Sh. Harshad Padia, M/s. Rightship Agency,

Ahmedabad, under Section 114AA of the Customs Act,1944.

10. I impose apenalty of Rs.2,00,0001- on Sh. Santosh Prasad, M/s. Hadi Logistics,

Ahmedabad, under Section 114 of the Customs Act,1944.

11.I impose a penalty of Rs. 2,00,0001- on Sh. Santosh Prasad, M/s. Hadi Logistics,

Ahmedabad, under Section 114AA of the Customs Act,1944.

57. The Show Cause Notice No. VI[/l0-32lICD-I<hdlO&.N2021-22 dt. 10.09.2021 is

disposed off in above terms.

(Vishal Malani)
Additional Commissioner

\
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By Speed Post/ By E-maiU Bv Hand Delivery/Throueh Notice Board:

M/s. Laxmi Enterprise,
Branch Se#O, Khargate, Lathiya No Delo,
Near Vardhman Bank, Bhavnagar-364 001

Sh. Ram Nagiibhai Odedra,
Proprietor of IWs. Laxmi Enterprise,
Branch Ser#0, Khargate, Lathiya No Delo,
Near Vardhman Bank, Bhavnagar-364 001

Sh. Harshad Padia,
Branch Manager of M/s. Rightship Agency
and partner of IWs. Hadi Logistics,
309, Hirasha Square, Above Croma Show Room,
Near Bhadaj Circle, S. P. fung Road,
Ahmedabad -380 060.

Sh. Santosh Prasad
Employee of IWs. Hadi Logistics,
309, Hirasha Square, Above Croma Show
Room, Near Bhadaj Circle,
S. P. Ring Road, Ahmedabad -380 060.

Copy to:-
l. The Deputy Commissioner (R.R.A.), Customs, I.C.D., Khodiyar.
2. The Deputy Commissioner (Export), Customs, LC.D., Khodiyar.
3. The Deputy Commissioner (T.R.C.), Customs, I.C.D., Khodiyar.
4. The Superintendent(Systems), Customs, Ahmedabad for uploading on website
5. Guard File.
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Ahmedabad
Dt.0t.09.2022
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